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OPINION

Thisis a post-divorce action to modify child support and alimony. The mather sought to
increasechild support, and the father soughtto terminateperiodic alimony payments. Thetrial court
granted the mother’ s request for an increase in child support, with a portion of the child support to
be placed in an educational trust, and denied thefather’ s ptition for modification of alimony. Both
parties appealed. We affirm in part, reverse in part, and modify.

Robert McAlister Barnett (“Father”) and Paula Lynn Barnett (“Mother”) were married in
1972. Mother was employed during the firg ten years of thar marriage, while Father pursued a
medical education. Father became a general surgeon and Mother did not work outside the home
after the parties’ children wereborn. The partiesweredivorced in 1986. At thetime of the divorce,
the parties' son Joshuawasthree yearsold and their daughter Katie was an infant. Thefinal decree
of divorce required Father to pay $500 per week as child support and $300 per week in periodic
alimony. Father remarried shortly after the divorce from Mother, and has children from his second
marriage.

In 1996, Mother filed apetition to increase the awards of child support and alimony. Father
responded by seeking increased visitation with the children and areduction in childsupport, aswell
as reduction or termination of the periodic aimony.

At trial, the proof indicated that Mother’ sincome is approximately $28,000 per year. The
parties daughter Katie was enrolled in apublic school. Their son Joshuais agifted student andis
enrolled at McCallie School in Chattanooga. The annual tuition at McCallie is approximately
$10,500.

Father’ sincomeasageneral surgeonisin excessof $200,000 per year. Inaddition, evidence
indicated that Father’ s current wife, employed asatechnician in Father’ smedical practice, was paid
approximately $30,000 per year more than other similarly-situated technicians.

After the parties' son was accepted at McCallie School in 1995, Father declined to pay the
$10,500 annual tuition. The evidence indicated that Mother borrowed the funds for the tuition.

Themajority of thetrial washeld before Judge Howard Peoples. However, toward thelatter
part of the proceedings, Judge Peoplesrecusedhimself. The casewastransferred to Judgel. Marie
Williams, who reviewed the transcript of the evidence heard by Judge Peoples, heard additional
evidence, and conducted an in-chambers meeting with the parties’ minor children.

Judge Williams found that the evidence indicated that the parties children were treated



differently from Father’ s children with his current wife, and that this differing treatment distressed
the children. The trial judge noted her belief that the different treatment was unintentional and
ordered additional counseling. Shedenied Father’ spetition for increased visitation but modified the
existing visitation arrangement by ordering M other to acquiesceinthechildren’ sreasonablerequests
for additional visitation with Father.

The trial court found Father’s annual income for child support purposes to be $209,206.
Based on thisincome, child support was set at $3,700 per month. Thetrial court ordered that $3,000
per month would be paid to Mother, with the remaining $700 per month to be paid into an
educational trust for the benefit of the parties’ daughter Katie. Thetria court stated:

In setting the child support at this amount, the Court finds the tuition of Josh at

McCallie School isan extraordinary educational expenseto be paid by PaulaBarnett

out of the monthly child support received by PaulaBarnett. . .. Should Josh Barnett

cease attending McCallie School or an educaional institution for which tuition is

charged, the monthly support will be reduced to $2,000.00 and apayment of $850.00

for each child will be made into an educational trust by Dr. Barnett.

The trial court denied both parties’ petitions for modification of alimony. Mother was
awarded $15,000 in attorney’ s fees and other costs of litigation.

Both parties appeal. Father argues on appeal that thetrial court erred in nat permitting him
to present evidence regarding the initial award of alimony, asserting that this prevented him from
establishing achangeof circumstancesto support areduction or termination of theaward of periodic
alimony. He contends that the trial court erred in denying his petition to reduce or terminate the
periodic alimony, and in awarding Maher attorney’ sfees and expert witness fees.

M other argues on appeal that thetrial court erredin determining theamount of childsupport,
in requiring that a portion of the child support be placed in an educationd trust for the parties
daughter, and in failing to require Father to pay additional child support for the extraordinary
educational expenses for Joshua's private school tuition. Mother also contends on appeal that the
trial court erred in denying her petition to increase the payments of periodic alimony, and seeks
attorney’ s fees for this appeal.

Our review of thisisgoverned by T.R.A.P. 13(d), which providesthat review of findings of

fact by thetrial court shall be de novo upon the record of the trial court, accompanied by a



presumption of correctnessof thefindings of fact, unlessthe evidence preponderates otherwise. See
T.R.A.P. 13(d); Union Carbide Corp. v. Huddleston, 854 SW.2d 87, 91 (Tenn. 1993).

On appeal, Father arguesfirst that he was precluded from introducing evidence indicating
that the alimony awarded in the divorce decree was based on the presumption that Mother was
unableto work. Father assertsthat he sought to have witnesses, including Mother, testify that prior
to the divorce Mother said that she was mentally disabled from working because of the divorce, but
within months after the divorce became final, Mother obtained ajob. When he sought to question
Mother on theseissues, Father saysthat thetrial court would not permitit, stating “\We' re not going
behind the decree.” Father contends that the trial court’s award in the divorce decree of periodic
alimony, instead of rehabilitative alimony, must have been based on an implicit finding that Mother
“was not feasibly rehabilitable.” Consequently, he asserts that the trial court erred in refusing to
allow him to present this evidence.

Mother notes that Father made no offer of proof on the evidence he sought to present, and
that consequently there is no way to determine from the record whether the evidence would have
been admissible or relevant. She arguesfurther that Father waived hisright to object tothe alimony
based on Mother’s employment because she had been employed since 1986 and Father filed no
petition to reduce the alimony until Mother sought an increase in child support and alimony. She
also notesthat counsel for Father repeatedly objected to Mother introducing evidence of eventsthat
occurred prior to the divorce, and that Father’'s objections were sustained, with the trial judge
consistently limiting the testimony from both parties to “matters that have occurred since the
[divorce] decree was entered.”

Thetria court isafforded wide discretion in the admission or rejection of evidence, and the
trial court'saction will be reversed on appeal only when thereisashowing of an abuse of discretion.
See Otisv. Cambridge Mut. FirelIns. Co., 850 SW.2d 439, 442 (Tenn. 1992); Davisv. Hall, 920
S.\w.2d 213, 217 (Tenn. App. 1995).

In this case, Father argues that the original award of alimony must have been premised on
an implicit finding that Mother was unable to work. The record, however, contains ample reason
for an award of periodic aimony in the absence of such an implicit finding. Thereis an obvious
disparity in the parties earning capacity, education and needs, even when Mother’s current

employment isconsidered. Coupled with Father’ sfailureto seek adecreasein the periodic alimony



until Mother sought an inarease in child support and alimony, some ten years after Mother became
employed, the record contains a clearly sufficient basis for the trial court’s decision not to permit
either party to delve into evidence of events prior to the divorce decree. Thetria court’s decision
on thisissueis affirmed.

Both parties sought modification of the alimony award and appeal thetrial court’sdecision
not to modify thealimony. Asnoted above, Father asserts on appeal that the original alimony award
was based on the assumption that M other was unableto work. Since Mother has been employed for
nearly ten years and now makes approximately $28,000 per year, Father contends she no longer
needsthe $300 per week periodic alimony. In addition, Father maintainsthat Mother is*“wasteful,”
criticizing expenditures such as Mother’ s sale of the marital home and purchase of another home,
increasing her monthly house note from $348 per month toapproximately $600 per month, Mother’s
trade-in of her 1984 automobile for a newer automobile, her $15,000 retirement account, her
expendituresfor visitsto the veterinarian for the family dogs, her expendituresfor “an inordinately
large amount of prescription medicinebills,” and paymentsfor checking account overdraft charges.

Mother contrasts her income of $28,000 per year with Father’ sincome of over $200,000 per
year, plus hiswife’ sincome from his medical practice of over $50,000 per year. She pointstohis
farm with afive-bedroom house and apod, hisfivevehicles, hisinterest in aFloridacondominium,
and hisnearly $500,000 retirement account. Mother arguesthat the purchasing power of theoriginal
award of $300 per week in periodic alimony has been reduced since the divorce decree and the
amount of periodic alimony should be increased.

Our review of thetrial court'sdecision regarding whether to modify alimony isde novo with
a presumption of correctness unless the preponderance of the evidence requires otherwise. See
Jonesv. Jones, 784 S.\W.2d 349, 352 (Tenn. App. 1989). A modificaion of alimony requires "a
substantial and material change of circumstances.” Tenn. Code Ann. § 36-5-101(a)(1) (Supp. 1997).
Theburdenisonthe party seeking the modificationto proveamaterial change of circumstances. See
Elliot v. Elliot, 825 SW.2d 87, 90 (Tenn. App. 1991).

Clearly, Father has not demonstrated that a decrease in aimony is warranted. Indeed,
Father’ sscrutiny of Mother’ sexpenditures appearsoppressive and hiscriticismsborder on silliness,
particul arly when Mother’ sexpendituresare contrasted with Father’ saffluentlifestyle. Ontheother

hand, apart from expenditures more pertinent to child support, Mother did not demonstrate an



increased need for alimony. On the whole, the evidence indicates that the trial court did not errin
refusing to modify the award of periodic alimony. The decision of the trial court on thisissueis
affirmed.

Mother appealsthetrial court’s child support award of $3,700 per month, with $700 of that
monthly amount placed in an educational trust for Katie. Mother arguesthat under the child support
guidelines, once the trial court found the private school tuition to be an extraordinary educational
expense, it wasrequired to increasethechild support award to providefor theseexpenses. See Tenn.
Comp. R. & Regs. 1240-2-4-.02(5). Since a portion of the child support was to be placed in an
educational trust, Mother contendsthat the practical effect of thetrial court’ srulingleft Mother with
lessmonthly incomefor the children’ s current needs since sheisnow obligated to pay Josh’ stuition
at McCallie and cannot utilize the portion that goes into a trust fund to pay it.

The child support guidelines provideas follows:

1240-2-4-.04 Criteriafor Deviation from Guidelines.

(1) Sincethese percentage amountsare minimums, the court shall increase
the award calculated in Rule 1240-2-4-.03 for the following reasons:

* k%

(c) Extraordinary educational expenses and extraordinary medical
expenses not covered by insurance shall be added to the percentage
calculated in the above rule.

* k%

(3) ... When the net income of the obligor exceeds $10,000 per month,
the court may consider a downward deviation from the guidelines if
the obligor demonstrates that the percentage applied to the excess of
the net income above $10,000 a month exceeds a reasonable amount
of child support based upon the best interest of the child and the
circumstance of the parties. The court may require that sums paid
above the percentage applied to the net income above $10,000 be
placed in an educational . . . trust fund for the benefit of the child.
Tenn. Comp. R. & Regs. 1240-2-4-.04 (emphasis added). Thus, under the guidelines, once thetrial
court finds that the child hasextraordinary educational expenses, those expenses “shall be added” to
theordinary guidelines percentages. Seeid.; seealso Dwight v. Dwight, 936 S.W.2d 945, 950 (Tenn.
App. 1996) (citing Economides v. Economides, No. 02A01-9109-CV-00189, 1994 WL 95870
(Tenn. App. Mar. 24, 1994) (ordering obligorto pay $2,500 per monthin child support, theguideline
amount for three children, and pay theadditional sum of $1,465 per month for private school tuition
and fees); Bostick v. Bostick, No. 02A01-DH-00043, 1993 WL 90363 (Tenn. App. Mar. 30, 1993)

(declining to deduct privateschool tuition payments made by obligor from the minimum percentage
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set forth in the guidelines); Carter v. Carter, No. 03A01-9210-CH-00380, 1993 WL 17128 (Tenn.
App. Jan. 28, 1993) (requiring obligor, whose income exceeded the income scale provided in the
guidelines, to pay the amount set forth in the guidelines as well as private school tuition and
expensesfor the children)). While the guidelines provide that the trial court may order a downward
deviation from the guideline amount in situations in which the obligor’ snet income exceeds $10,000
per month, such adownward deviaion is based on a showing by the obligor that the guideline amount
“exceeds areasonable amount of child support based on the best interest of the child” and the parties’

circumstances. 1d. Where the trial court orders a deviation, the trial judge must make written
findingsthat if the child support guidelineswere applied, the resut would be unjust or inappropriate
under thefacts of the case. See Tenn. Comp. R. & Regs. 1240-2-4-.02(7); see also Smith v. Smith,
No. 01A01-9609-CH-00404, 1997 Tenn. App. LEXIS 218 (Tenn. App. Mar. 27,1997). Thisistrue
regardlessof whether the deviation is upward or downward. See Stateex rel. Smith v. Moore, No.
03A01-9705-JvV-00190, 1997 Tenn. App. LEXIS 866 (Tenn. App. Dec. 5, 1997).

In this case, the trial court awarded approximately the guideline amount of child support,
$3,700 per month, and ordered that $700 of that amount be placed in an educational trust for the
parties’ daughter Katie. No additional amount wasaw arded for the extraordinary educational expense
for their son’s private school tuition. Thetria court did not state in its findings that it was ordering
a downward deviation from the guideline amount. Indeed, the evidence does not support a finding
that applying the guideline percentages to Father’'s income level, including the amount exceeding
$10,000 per month, “exceeds a reasonable amount of child support,” considering the best interest of
the children and the parties’ circumstances. Thetrial court did not state its reason for requiring that
$700 per month be placed in an educational trust fundfor Katie. Of the $3,700 monthly child support
awardinthiscase, approximately $500 of thetotal child support award isattributableto Father’ snet
income exceeding $10,000 per month. Inthe absence of evidence supportingadownward deviation
and a specific finding thereof, the guidelines provide only that the portion of child support

attributable to net income over $10,000 per month may be paid into an educational trust.



Accordingly, we find that thetrial court only had authority to order $500 of the child support award
to be placed in an educational trust fund for Katie.

Under these circumstances, we find that the trial court erred in failing to add an appropriate
amount to the guideline percentages to account for Josh’'s extraordinary educational expense.
Provided an appropriateamount is added to the child support for Josh’ s private school expense, we
find no abuse of discretion in requiring that up to $500 of the child support be placed in an
educational trust fund for Katie. The amount that can be directed into an educational trust fund in
this case is limited to $500 per month. We remand the case to the trial court for an award of
additional child support, based on Josh’ s extraordinary educational expense, and areduction of the
amount to be placed in an educational trust fund to no more than $500.

Father also contends that the trial court erred in awarding attorney’ s fees and expenses to
Mother. Father argues that such awards are appropriate only when the spouse seeking them lacks
sufficient funds to pay her own legal expenses. Trial courts have wide discretion in awarding
attorney’ sfees, and an appellate court will not reversethetrial court’ sdedsion unlessthere hasbeen
aclear abuseof that discretion. SeeGarfinkel v. Garfinkel, 945 SW.2d 744, 748 (Tenn. App. 1996)
(citing Smith v. Smith, 02A01-9109-CH-00209, 1993 WL 90378, at *6 (Tenn. App. 1993)). From
our review of the record, there has been no abuse of dscretion in the award of attorney's fees to
Mother. The decision of thetrial court on thisissueis affirmed.

Mother also seeks attorney’s fees on appeal. We find it appropriate to award Mother her
attorney’s fees for this appeal, and remand the cause to the trial court for a determination of the
appropriate amount.

Insum, weaffirmthetrial court’sdedsion to limit the evidence from both partiesto matters
occurring sincetheoriginal decree of divorce. Weaffirmthetrial court’ sdecisionnot to modify the
award of periodic aimony. We modify the award of child support to require an additional amount
for the parties’ son’s extraordinary educational expense, and remand for a determination of the
appropriateadditional amount. Wea so modify theamount to be placedin an educational trust fund
to no more than $500 per month and remand for a reduction to that amount. In all other respects
the award of child support is affirmed. Thetrial court’sdecision to require Father to pay $15,000
toward Mother’ s attorney’ s fees and other costs of litigation is affirmed. Father isalso required to

pay Mother’s attorney’s fees for this appeal, and the cause is remanded to the trial court for a



determination of the appropriate anount.
The decision of the trial court is affirmed in part, reversed in part, modified and remanded
as set forth above. Costs are assessed against the Appellant, for which execution may issue if

necessary.

HOLLY KIRBY LILLARD, J.
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ALAN E. HIGHERS, J.
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